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Introduction 
lslam came to South-East Asia in the early 13"' century. particularly to the current states 
forming ~ a l a ~ s i a '  as is apparent from researches and findings of local scholars such as 
Ahmad  brah him,^ Syed Muhammad Naquib ~ l - ~ t t a s . ~  and western legal scholar such as 
MB ~ o o k e r . '  The spread of Islam was through propagation and preaching of Islam by the 
Arabs and Indian Muslim traders who came to trade with the Malay states. Some claimed 
that it was the Chinese Muslims from Southern China who came to the Malay 
Archipelago, initially to trade and forming business relationship with the indigenous 
people but eventually they mingled, mixed and settled down with the indigenous people, 
with the result that Islam also became a way of life for the indigenous people. 
When Islam was made as the official religion of these states, renowned Muslim scholars 
from the Middle East and the Indian sub-continents inevitably became the advisors and 
religious teachers to the rulers, the royal and dignitaries' families. Some of them even 
occupied important posts in the administration of these states. According to Syed 
Muhammad Naquib Al-Attas, Islam dramatically changed the way of life. the thoughts 
and spiritual ideas of the indigenous people, who prior to the coming of Islaln were 
Buddhists and then Hindu. Some of the various important aspects or influences of Islam 
upon thc locals then were its law and its legal administration in their society.' 
I These states consist of the statcs in the Peninsular Malaysia, namely Perlis, Kedah, Penang, Perak, 
Selangor, Negeri Sembilan, Johore, Pahang, Trengganu dan Kelantan, and Sabah & Sarawak in Borneo. 
' Ahmad Ibrahim, Towards A Hisrog, of  Ltrw In Mtrlay.~ia and Singapore, Dewan Bahasa dan Pustaka, 
Ministry of Education Malaysia, Kuala I,umpur, 1992, chapter 1; See also Abdullah Alwi Haji Hassan. The 
Administration of'lslumic Law in tielantan, Dewan Bahasa dan Pustaka, 1996, Kuala Lumpur, chapter I .  
See generally, Syed Mohammad Naquib Al-4ttas, Preliminaty Statement on a Genc.ral Theow o f  the 
Islarnization o f  the Malay-Indonesian Archipelugo, Kuala Lumpur, 1969; Syed Muhammad Naquib Al- 
Attas, lslam Dalam Sejarah dun tiebudayatln hlelayzl (translated: lslam in the History and Culture of the 
Malay), Petaling Jaya, ABIM, 1990. 
' See generally, MB Hooker, The Personal Lavs ofMalaysia - A n  Introduction, Kuala Lumpur, Oxford 
ITniversity Press, London, 1976, chapter 2. 
5 See Syed Mohammad Naquib Al-Attas, Preliminaty Statement on a General Theory of'the Islamization of 
the Malay-Indonesian Archipelago, Kuala Lumpur, 1969, p. 5. 
Objectives of the paper 
This paper attempts to unveil the legal history of w a h f  in Malaysia since the advent of 
Islam into Malaysia (formerly known as the Malaccan Sultanate, then as Malaya by the 
British colonial) up to the current times. Further, this paper also attempts to study and 
observe the law relating to tvakaf, and the court's jurisdiction in dealing with issues on 
wakaf in Malaysia. The legal history of wakaf is for clarity purpose segregated into two 
periods of time, namely, the pre-independence and the post independence. 
The Meaning of wakaf6 
CVakqJ; means 'detention' and connotes the tying up of property in perpetuity for thc 
benefit of the public. According to an Islamic jurist, wakafis the detention of a thing in 
tlie implied ownership of  Almighty God. in such a way that its profits may be applied for 
the benefit of human beings. The beneficiaries of the wakaf may be the general public or 
a group of people. The wakaf properties may be immovable or movable. Wakaf involving 
lands or houses, are usually used for the settlement of the beneficiaries named or intended 
by the donorlsettlor in his or her tvakaf's explicit term, or they may be rented to the 
public, and the benefits accruing from the letting of the property could then be used to 
help and assist the beneficiaries towards the specified purpose. Movable property would 
include things such as books, fruit trees, even bonds, shares, debentures, unit trusts in 
company and corporate bodies. It cannot consist of foodstuffs or odoriferous plants or a 
slave or a coat unless the particulars of the thing are specified to the benefits of the 
bcneficiarieslreceipients. Likewise, this also applies to one's own person nor a trained 
dog. Similarly, if the wakaf property consists of shares, debentures, bonds, or equity, the 
benefits arising from these will similarly be used for the bcncfit of the beneficiaries as 
named and intended by the wakqf donorlsettlor. Llsually the beneficiaries named are the 
needy, poor or orphan persons or even to the Muslim public, but sometimes, they may 
involve special beneficiaries. who might consist of the donor'slsettlor's h e m  and 
descendants. The typical practise of the Muslim community in Malaysia on u~akufis by 
stipulating that his or her land shall be used to build mosques or for Muslims' cemetery 
grounds. 
Wakaf can be effectuated by way of explicit term. for instance ' I  make a wukafof such a 
thing to such person/persons'. Likewise, it also can be created by way of implication, 
looking at the conducts and acts of the donor. even though there is no definite intention to 
create i t .  The moment the owner has done that, the detention then becomes absolute and 
perpetual in nature, and thereafter, the thing dedicated cannot be sold, given nor 
inherited. A proprietorlsettlor who disposes his property as wukux no longer has the 
See generally, Mahmud Saedon Awang Othman, Perunun IVukaf'di Dulum Pembungunun Ummuh 
(translated: The Role of Wakaf in the Development of the Muslim Society), Al-Ahkam, Jilid 6, Dewan 
Bahasa dan Pustaka, Kuala Lumpur, 1998, pp158-159; Syed Khalid Rashid, Muslim Law, Eastern Book 
Company, Lucknow, chapter 1X. 
ownership over the property because his or her ownership or rights over it ceases 
immediately after the pronunciation of the wakaf terms, and is instantaneously divested 
into the hand of the ~~akfadminis t ra tor  or a body entrusted by the Muslim community to 
administer and maintain the property for the benefit of the beneficiaries/recipients. In 
Malaysia, the administrator of the wakaf is often than not the respective State Muslim 
Religious Councils having their own departments and units and their experts and officials 
to carry out the due administration of the wakaf' property for the benefits of the 
beneficiaries named in the wakaj; or if there is none, the beneficiaries will be those 
determined by the Islamic jurists based on the injunction of the Quran and tradition of the 
Prophet (peace be upon him - PBUH). 
1. The Legal History of Wakaf Before Independence 
The legal history of wakaf in the pre-independence period can be divided into several 
phases, namely: 
a. During The Melaka Empire; 
b. The Post Melaka Empire during the Portugese and the Dutch Occupation; 
c. The Position in the Borneo States; and, 
d. On and During the British Intervention. 
1.1: During the Melaka ~ r n ~ i r e ~  
The first empire in the Malay Archipelago to declare Islam as the official religion was the 
Melaka Empire established in the early 1400s. Its sphere of control covered an extensive 
area from the South Thailand (now known as Pattani), the whole of peninsular Malaysia 
comprising Perlis, Kedah, Penang, Perak, Selangor, Negeri Sembilan, Johore, Pahang, 
Trengganu. Kelantan, Singapore (previously part of Johore), and Riau (now an 
Indonesian territory) up to the west portion of Borneo states comprising parts of Sarawak 
(now part of Malaysia) and along the east coast of Sumatera comprising Acheh, 
Palembang, Siak, Kampar, Rokan, Indragiri, and Deli (all of these states are currently 
part of Indonesia). The governing law was Islamic law, and some blend of Malay 
customary law codified and named as Flukum Kanun Melaka (Melaka ~ a w s ) . *    his 
corpus of law consists were matters pertaining to criminal law. slavery Ian, duties of 
government officials, rules and regulations and punishments in regards to crops breeding, 
crops maintenance, land partition (pagar), loss goods, rapists, gambling, debtor persons, 
stolen and confiscated goods, marriage and divorces and the rights and obligations arising 
thereto, sale and purchase, commercial transactions and evidence. All of these laws were 
' See generally Ahmad Ibrahim, To~ltrrds A Histoty ofLaw It1 Malaysia andSingapore, Dewan Bahasa dan 
Pustaka, Ministry of Education Malaysia, Kuala Lumpur, 1992, chapter 1 ;  See also Ahrnad Ibrahim, 
Mahmud Saedon A. Othman, Mohd Kamal Hassan, Islami.sation ofthe Malay Archipelago and the Impact 
ofAl-Shufii Madhhab on Dlamic. Teachings and Legislation in Malaysia, IIU Law Journal, Vol. 2, No. 2, 
July 1992, pp 7-24. 
8 See Abu Hassan Sham & Mariyam Salim, Sc~stera Undang-Undang (translated into English as 'Legal 
Literature'), Dewan Bahasa dan Pustaka, Kementerian Pendidikan Malaysia, Kuala Lumpur, 1995, pp 1 -  
45. 
directly based on Islam, and at times such laws incorporated acceptable Malay customary 
laws that were inherent among the Malay populace who were once adherents of 
Buddhism and Hindu. 
1.2: The Post Melaka Empire During The Portugese and The Dutch 0ccupation9 
Melaka fell to the Portugese in 151 I ,  and later to the Dutch (1641). However, according 
to Ahmad Ibrahim, these colonial masters did not alter and change the law as it were, and 
the laws remain intact.'' However, the British who came much later during the early and 
middle of 1800 had forcefully altered and diminished the Melaka law by introducing 
gradually English law by way of promulgations of Charter of Justices and Civil Law 
Ordinances and Enactments, and through the British Residents/Advisors appointed to 
advise the Malay Rulers (Sultans) of thcse states who had .to adopt and implement 
English law.'' The fall of Melaka had directly resulted in the disintegration of the empire 
with the result that the provinces were divided and no more united. These states were 
however. preliminary independent and autonomous in nature before they become British 
protectorates commencing from the middle of 1800s until independence in 1957. The 
laws of these states were still by and large the Melaka law and from time to time were 
then added and improvised to accommodate the arising needs in these places. 
Accordingly, these laws were named after the applicable states such as Hukum Kanun 
Pahang (Pahang Law). Undang-Undang Johore (Johore Law), Undang-Undang Riau 
(Riau Law). Other laws which borrowed Melaka Laws but with major modifications were 
Undang-Undang Kedah (Kedah Law) and Undang-Undang Lima Fasal Riau (Riau's Five 
Law's Articles). In addition to these laws, other prevailing laws were the Undang- 
Undang Sembilan Puloh Sembilan of Perak (Ninety Nine Laws of Perak), Thammarat 
al-Muhimmah (translatered as 'Fruits of Virtues') as law applicable in Riau, 
Muqaddirndah $ Intizam (translatered as: 'Introduction to Administration') also a law 
applicable in Riau, and Itqan al-Muluk bi ta 'dil al-Suluk (translated as 'Ways of Kings In 
Relation to Just Rulings') as law applied in Trengganu. These latter laws were not copied 
and borrowed from the Melaka Law but their contents were Islamic in nature. 
s e e  generally Ahmad Ibrahim, Towards A History qf Law In Malaysia andsingopore, Dewan Bahasa dan 
Pustaka, Ministry of  Education Malaysia, Kuala Lumpur, 1992, chapter 1 .  See also Ahmad Ibrahim, 
Mahmud Saedon A. Othman, Mohd Kamal Hassan, Islamisation of the Malay Archipelago and the Impact 
o f  Al-Shajii Madhhab on Islamic Teachings and Legislation in Malaysia, IIU Law Journal, Vol. 2, No. 2, 
July 1992, pp 7-24. 
10 Ibid, p. 8. 
I '  Ibid. See also the ratio of Sri Benson Maxwell CJ in Sahrip v. Mitchell (1870) Leic. 466. 
1.3: The Bornes States (Sabah and ~arawak)" 
According to Ahmad lbrahim, the Dayaks who belonged to the Austral-Melane, 
sometime between 2500 and 1500 BC, firstly occupied these two states. The Malays 
came a little later. In the 1 3ih and 1 4th century, these provinces were under the control of 
the Kingdom of Brunei, which owed allegiance alternately to the Hindu Kingdom of 
Majapahit in Java, and the lslamic Kingdom of Melaka in the Malay Peninsular. By the 
end of 1 6th century, Islam had penetrated Brunei. Records showed that an English based 
legal system was first established in Sarawak when an English man called James Brooke, 
proclaimed as Rajah and Governor of Sarawak in 1841 restored the law and order in 
Sarawak and who promulgated English law subject to the prevailing customs as practiced 
by the indigenous people of Sarawak namely Chinese. Malays, Iban and other people of 
Sarawak's races. Only in 1946 did Sarawak ceded to the English Crown, and thus in 1949 
by virtue of Application of Law Ordinance, common law of England, doctrine of equity 
and other statutes of general application became the official laws in Sarawak. 
In the case of Sabah (North Borneo), it was administered by Overbeck and Dent, the 
Sultans of Brunei and the Sulus. In 1881, the British took over Sabah through the British 
North Borneo (Chartered) Company. When they ruled this territory, there were diverse 
laws applicable due to the multifarious composition of Sabah's natives. By the Civil Law 
Ordinance of 1938, Sabah had imported the English Common law, rules of equity and 
statutes of general application. Later by virtue of the North Borneo Application of Laws 
Ordinance, 195 1 these laws were further consolidated, improved and formalised. 
1.4: On and During British ~ntervention'~ 
1.4.1: The British in The Straits Settlement and The Effect of The First Charter of 
Justice 1807, The Second Charter of Justice 1826 and The Third Charter of Justice 
1855 
The first intervention of the English in Peninsular Malaysia (then Malaya) land was when 
Captain Francis Light occupied a small island called 'Pulo Pinang' (now known as 
'Penang') belonging to the state of Kedah. The island was, arguably, ceded to the British 
in 1786, without the approval of the Kedah's authority.14 The English governed the island 
since then. English law was applied in the said island by the promulgation of the First 
Charter of Justice in 1807 with a statement that the whole area was wholly inhabited. As 
l 2  See generally Ahmad Tbrahim, Towards A History of Law In Malaysia and Singapore, Dewan Bahasa 
dan Pustaka, Ministry of Education Malaysia, Kuala Lumpur, 1992, chapter 3. See also Ahmad Tbrahim, 
Mahmud Saedon A. Othman, Mohd Kamal Hassan, Islamisation ofthe Malay Archipelago and the Impact 
ofAl-Shafii Madhhab on Islamic Teachings and Legislation in Malaysia, 11U Law Journal, Vol. 2, No. 2, 
July 1992, pp 7-24 
13 See generally, Abdul Monir b. Yaacob, An Introductiorr. to Malaysian Law ,  Universiti Kebangsaan 
Malaysia, Bangi, 1989, chapter 3; Ahmad Ibrahim, Towards A History of Law in Malaysia and Singapore, 
Dewan Bahasa dan Pustaka, Ministry of Education, 1992, chapters l , 2  & 3. 
I 4  L.A. Mills, British Malaya 1824-1867, 1966, Oxford University Press, pp 30,36,37,38,42,43,44. 
a matter of fact, the Malays had inhabited the island very much earlier." By this charter, 
all disputes arising from the community in Penang were to be determined by English law. 
English judges and lawyers were imported from England and India to ensure the due 
administration of the English law in Penang. Ironically, hitherto, there is no available 
record regarding the administration of wakaf to indicate the practice of wakaf in Penang 
on and before the arrival of the British at the end of 1700s. Alternatively, in Kedah and 
other separated and divided states in the Peninsular Malaysia, and the states in the Borneo 
Island, it is submitted that Islamic law was still prevailing, and likewise wakaJ even 
though there is no record to show this. This is because before the early 1800s, the Malay 
States were not yet governed and controlled by the British. Moreover, it was only in 1824 
that the British and the Dutch concluded the Anglo Dutch Treaty to divide their sphere of 
influence. Under this treaty, Malacca who was then under the Dutch was exchanged for 
British occupied islands, namely Bencoolen (Bangkulu) in Sumatera, the Carimon Isles, 
Island of Battams, Bintang, Lingin and other southern islands south of Singapore to the 
Dutch. 
The Second Charter of Justice of 1826 similarly introduced into Melaka and Singapore 
English Law and English legal system as that practiced and applicable to Penang. 
Meanwhile the introduction of the Third Charter of Justice of 1855 was not to introduce 
the English law in these states but only to re-organised the existing courts i.e. one having 
the jurisdiction over Penang and Province Wellesley (part of the peninsular fronting the 
Penang lsland occupied by the English subject to an annual payment to Kedah), and 
another over Singapore and Melaka. 
1.4.2: The British in Other Malay States 
1.4.2.a: The Federated Malay States 
The Malay States can be divided into two viz, the Federated and the Unfederated Malay 
States. The Federated Malay States mean the British protectorates states consisting of 
Perak, Selangor, Pahang and Negeri Sembilan. These states accepted British Residents 
who advised the Malay Rules in matters pertaining to the administration of the states, 
except on matters of Malay customs and Muslim religion. These states had agreements 
with the British respectively in 1874, 1875, 1888 and 1889 and 1895. In 1895, these 
states were brought together in a federation called the Federated Malay States for the 
purpose of coordination and efficiency of the British administration in Malaya. 
The relentless intervention of the British Residents so as to protect the British economic 
and political interests in these states, warranted it expedient for the British that the system 
15 A note dated 1795, which was found in an old register of surveys, mentioned a fairly large Malay 
kampung (village) of about 18 acres on the southern bank of the Penang River, and that the land had been 
occupied for 90 years. Being an appendage of the Sultanate of Kedah at the time, these inhabitants, it is 
submitted, were bound by the governing customary and Islamic legal traditions in the mainland State of 
Kedah: See Hamid Jusoh, The Position of Islamic law: In the Malaj~sian Constituion with Special 
Reference To The Conversion Case In Family Law, pg 13 and 27, Dewan Bahasa Dan Pusaka, Kementerian 
Pendidikan Malaysia, Kuala Lumpur, 1991 : 
of law of these states be replaced with English laws such as the Penal Code, the Evidence 
Ordinance, the Civil Procedure Code, the Specific Relief Act, the Courts Fees Act, the 
Criminal Procedure Code, the Contract Enactment, the Labour Code, the Mining Code, 
the Land Enactments and other English Common laws and equity. These laws showed 
how the principles of English Laws were used to replace Islamic laws. Thus. by the 
imposition of the system of Resident, the British were able to penetrate and change the 
whole preceding structure of the rule of law and legal system prevailing in these states 
which then was Islamic in nature. One of the reasons for such an easy intervention, it is 
submitted, was because the system of law of these states prior to the coming of the 
British, though, Islamic in nature, was not yet organised and systematic, and there was no 
effective administration of the law prior to the British intervention. 
The reception of the English law and equity was made official to the Federated Malay 
States only in 1937 through the Civil Law Enactment No. 3 of 1937. This means that, the 
British had already laid the founding stone by introducing their various rules. laws, 
regulations, codes, enactments and ordinances into these states directly supplanting 
Islamic laws that owed its origin from the Melaka Law of the Melaka Empire. 
1.4.2.b: The Unfederated Malay States 
British only got hold of the three remaining states in the Malay Peninsular viz Kedah, 
Terengganu, and Kelantan after the Anglo-Siamese Treaty in 1909. Only from then 
onward that the British Residents were appointed to advise the Sultans in the 
administration of their respective states, except on matters pertaining to the Malay 
customs and Muslim religions. The state of Johore was recognized by Great Britain as an 
independent state in 1885, and in 1914, she accepted a British Resident. Although, there 
was no legislation validating the application of English law and equity, these laws, 
nevertheless, unofficially 'penetrated' these states. Only through the Civil Law 
(Extension) Ordinance of 1951 did English law and rules of equity officially became 
applicable to these states. Finally in 1956, the Civil Law Ordinance meant for the 
Federated Malay States and the Ordinance of 1951, for the Unfederated Malay States, 
were repealed, and consolidated into what is today currently known as The Civil Law 
Ordinance of 1956. By this 1956 Ordinance, all laws except in matters pertaining to 
Muslim personal law such as relating marriage, divorce, division of property including 
wakaJ the law applicable to the Federated and the Unfederated Malay States, the Straits 
of Settlements (Penang and Malacca), except Singapore, are subject to the English Law 
and its rules of equity. 
Finally by virtue of the Civil Law Ordinance (Extension) Order 1971, the Civil Law 
Ordinance of 1956 was extended to Sabah and Sarawak, as it was indeed necessary to 
harmonise the laws applicable in the two states to fully apply the English common law, 
rules of equity and as well as the English statutes of general application. 
What Was The Law Which Governed Wakaf During These Periods? 
There is no record to indicate with certainty when wakaf began to be practised in the 
Malay States and in the Malay Archipelago. According to certain findings, the institution 
of wakaf inevitably came albeit gradually with the coming of Islam. This practice had 
been prevalent amongst Muslims the world over since doing a good deed is an act of 
worship as far as Islam is concerned." 
The Malaccan Sultanate(Melaka), though, a glorious kingdom in terms of its wealth due 
to its maritime trade supremacy, there is, ironically, hardly any record to enlighten how 
tvakaf was administered, and the applicable laws in relation to wakaJ As wakaf is a 
creature of Islamic law, it is submitted that only Islamic law could govern and control any 
dispute arising from wakaf since Islamic law was then the law of the land. Acton and 
Thorne JJs. in Ramah v Laton held that Mohammedan law(1slamic Law) is not foreign 
law, but local law. As such, it was part of the law of the land. " As R.J. Wilkinson said, 
"There can be no doubt Muslims laws would have ended by becoming the laws of 
Malaya had not the British stepped in to check it."" 
Similarly, during the post Melaka Empire i.e. during the Portuguese occupation and later 
the Dutch, there is also no record of the laws applicable to ~jakaf and its administration in 
respects of the Malay states in Peninsular Malaysia and the Borneo States. It is similarly 
submitted that in these states the prevailing law was inherently Islamic law, even though, 
they might not have followed the Melaka Law in toto. Accordingly, Islamic law had to be 
the law applicable in administering, governing and settling dispute involving wakaf 
during those material times. 
Likewise, during the British intervention but before the 2oth century, in the Malay and the 
Borneo States, there is no clear record to show how ~ ~ a k a f  was administered apart from 
several records which showed that the administrations of wakaf were in the hand of the 
settlors or local society leaders whose main concerns were in religious matters such as the 
Kadhis (Islamic law judges and jurists), Imams (heads of mosque) and the Mosques' 
~ o r n m i t t e e s . ' ~  It is submitted that, during that period, if there were disputes on matters 
16 See Sabarudin Ali, lnstituisi Wakaf Konsep dun Perluhanaannya di Mala~aia,(translated: Wakat's 
Institution: Concept and Its Implementation in Malaysia) Latihan llmiah Yang Dikemukakan Untuk 
blemenuhi Sebahagian Daripada Syarat Memperolehi ljazah Sarjana Muda Undang-Undang Dengan 
Kepi~jian, Fakulti Undang-Undang, UKM, Bangi, 1991, p. 32. See also Halimah Ibrahim, Suatu Kajian 
Mengenai Wakaf di Bcnvah Majlis Ugama Islam Pulau Pinang di Sebrrang Perai  ( ' A  Study on IYakaf 
Under the Religious Council of Penang in Province Wellesley'), Satu Kertas Projek Bagi Memenuhi 
Sebahagian Dari Kehendak-Kehendak Peratilran Unti~k Mendapat Ijazah Sarjana Muda Undang-Undang, 
Universiti Malaya, December 1981 p. 15. 
" (1927) 6 F.M.S.L.R. 128. 129 
l s Papers on Malay Subject. law Part 1 (Introductory Sketch), Kuala Lumpur. 1922, pg 49 - quoted by 
Hamid Jusoh, The Position of lslamic Law In the Malaysian Constitution with Special Reference To the 
Conversion Case in Family Law, Dewan Bahasa Dan Pustaka, Kementerian Pendidikan Malaysia, Kuala 
Lumpur 199 1. 
19 Sabarudin Ali, lnstituisi Wakuf Konsep dun Perlaksanaannya di Malaysia,(translated: Wakaf s 
Institution: Concept and Its Implementation in Malaysia) 1,atihan llmiah Yang Dikemukakan Untilk 
pertaining to wakaJ the Muslims would inevitably refer the disputes to these people or 
body for rulings (fikah). These experts would in turn refer to the Islamic legal texts to 
find the solutions. As the rulings were normally binding upon and accepted by all 
Muslims, there was no need to establish courts to decide and try disputes concerning 
wakaj20 These people were in the modern context likened to ex-officio magistrates, and 
their courts were indeed open in the sense that the court is where disputes were 
adjudicated or considered. Indeed, during the Melaka Empire, an lslamic legal text 'Fath 
al-Qarib ' written by Ibn al-Qassim al-Ghazzi, which till now still exists, clearly contains 
rulings pertaining to wakaf, and had been used as a major reference for the settling of 
disputes according to the Islamic principles.2' Another text was the Mejelle, which was a 
Code used during the Ottoman Empire was in use for some time in the state of Johore. 
The text had been translated into malay and enforced in several courts in the state of 
 oho ore.^^ Meanwhile, in Kelantan, the Islamic legal texts used as references were 
Ozighyat a1 Mzistarshidin and Mtr'in al-H~kkam.'~lt  goes to show that the governing law 
for wakaf had all along been the lslamic law: The incoherency of the status of these states 
by reason of the colonial masters, it is hardly unsurprising that no proper administrative 
set up could be established for such a purpose by these states. These states were then 
more probably concerned or too preoccupied with the survival of their own physical 
existence from among themselves as much as against the colonialists. 
Available Records on Wakaf in the Malay States and the Borneo States in 1900s to 
Independence (1957) 
Wakaf being a matter concerning Muslim religion could not have been subject to the 
English Law and equity. Instead the respective states' Religious Councils codified their 
wakaf law for their own respective administration. It is submitted that prior to the 
appointment of the British Residents/Advisors, the administration of law including wakaf 
could not have been organised and systematic. Only after the intervention by the British 
that the law concerning matters on Islam including wakaf was there a proper and 
systematic legal system. Hence, it is noted that before Malaysia's lndependence in 1957, 
in Selangor, Kelantan, Trengganu and Pahang, the Islamic Law Courts (syariah courts) of 
the Chief Kadhi (Judge) and the Courts of Kadhi were given power to hear and determine 
all actions in which all the parties were muslims. Wakaf was also included in the 
Memenuhi Sebahagian Daripada Syarat Memperolehi ljazah Sarjana Muda Undang-Undang Dengan 
Kepujian, Fakulti Undang-Undang, UKM, Bangi, 1991, p. 33. 
20 This practice was also prevalent at the time of'the Prophet Muhammad, all the way back to 610 - 630 
AD, where if there is a dispute, the companions would consult the Prophet for a ruling. See also Ahmad 
Ibrahim, Towards A History oj Luw in Malaysra and Singapore, Dewan Bahasa dan Pustaka, Minitry of 
Education, Malaysia, Kuala Lumpur. 1992. p. 9. See also Abdullah Alwi Haji Hassan, The Adnlinistrut~on 
of Islamic Law In Kelantan, Dewan Bahasa dan Pustaha, Kuala Lumpur, 1996. p. 3. 
" Fang, L.Y,Undang-Undang Melaka, The Hague, 1976, p. 35 quoted from Abdul Monir b. Yaacob, An 
Introduction to Ma1aj:~ian Lmt3, Universiti Kebangsaan Malaysia, Bangi. 1989, p. 184. 
22 Ahmad Ibrahim, Towards a History of Law in Malaysia and Singapore, Dewan Bahasa dan Pustaka, 
Ministry of Education, 1989, p. 71. 
23  Abdullah Alwi Haji Hassan, The Administration of' Islamic Lms In Kelantan, Dewan Bahasa dan 
Pustaka, Kuala Lurnpur, 1996, p. 3. 
jurisdiction of these courts.24 Based on the Rules and Enactments of the administration of 
Islamic law of these states, what is clear to us is that the religious council shall be the 
trustee of all the wakaf property. The function of the trustee included the administration 
and the due management of the wakaf for the benefit of the beneficiaries. What is 
disheartening is that, there is no record indicating that the Islamic Law court did 
adjudicate disputes concerning wakaf: If these records were available, they would assist 
the current administration of syariah court in the sense that they would enlighten on 
issues pertaining to Islamic law courts' jurisdiction and the applicable laws. Nevertheless, 
it is submitted again, in the event of any disputes on religious matters, including wakaf. 
the inevitable practice must have been that the muslims would refer them to the lslamic 
jurists and experts for rulings. These experts would have to base their decision based on 
the lslamic legal texts, for examples, books written by the previous Islamic scholars such 
as al-Ghazalli (1059-1 11 I), al-Rafei (-1228), al-lVawawi (1233-1277), al-Isfihani (-1 106), 
al-Syirazi (1 083), al-Asnawi (1 305-1 370), al-Subki (1 326-1459) e t ~ . ~ '  
Nevertheless, certain rules and regulations were made in the Malay States in regard to the 
administration of wakaA prior to the Enactment of the Administration of Islamic Affairs 
in 1965. In Perak for example, wakaf was administered pursuant to the provisions in the 
W a h f  Regulations of 195 1, in particular, by virtues of Article 192, Schedule 3, No. 815 I ,  
and F'akqf Regulation, and after independence by virtue of Rules 1959 and Additional 
Regulations on Wakaf of 1959.'~ These rules and regulations were enacted to govern and 
control the administration of wakqf in ~ e r a k . ~ '  
24 Section 45(3) of the Selangor Administration of Muslim Law Enactment 1952; Section 48(1) of the 
Kelantan Council of Religion and Malay Custom and Kathis Courts Enactment 1953; Section 25(1) of the 
Trengganu Administration of Islamic Law Enactment, 1955; section 37(3) of the Pahang Administration of 
the Law of the Religion of Islam Enactment 1956; Section 40(3) of the Malacca Administration of Muslim 
Law Enactment 1959; section 40(3) of the Penang Administration of Muslim Law Enactment 1959: Section 
41(3) of the Kedah Administration of Muslim Law Enactment 1962 and section l l ( 4 )  of the Perlis 
Administration of Muslim Law Enactment 1965. In Perak and Johore, actions relating to w a w  may be 
dealt with by Kathis if so provided for in their kzdasa (power) or tauliah (mandate), but such actions may in 
any case be heard and determined by the ordinary courts (civil courts). See Ahmad Ibrahim, Islamic Law, In 
Malaya, Edited by Shile Gordon, Malaysian Sociological Research Institute Ltd. Kuala Lumpur. 1965, p. 
282. 
25 See Mohamad Jajuli Abd. Rahman, Teks Undang-Undang Melayu Pertengahan Abud Kelapan Belas, 
(translated: the Malay Legal Texts in the Middle of the 18& Century), Dewan Bahasa dan Pustaka, 
Kementerian Pendidikan Malaysia, Kuala Lumpur, 1994, p. viii. 
26 See Sabarudin bin Ali. Institusi Wakaf' Konsep and Perlaksanaanya di Malaysia, (translated: Wakaf 
Institution. Concept and Its Implementation in Malaysia) Latihan llmiah yang Dikemukakan Untuk 
Memenuhi Sebahagian Daripada Syarat Memperolehi Ijazah Sarjana Muda Undang-Undang Dengan 
Kepujian, Fakulti Undang-Undang, UKM, Bangi, 1991, p. 37. See also Halimah Ibrahim, Suatu Kajian 
Mengenai Wakoj di  Bawuh Majlis Ugama Islam Pzrlau Pinung di Seberang Perai ( 'A  Study on Walaf' 
Under the Religious Council of Penang in Province Wellesley'), Satu Kertas Projek Bagi Memenuhi 
Sebahagian Dari Kehendak-Kehendak Peraturan Untuk Mendapat Ijazah Sarjana Muda Undang-Undang, 
Universiti Malaya, December 198 1 p. 36. 
*' Ibid, p. 38. These Acts and Regulations contained provisions in regard to the administration of wakaf for 
instance on the rights of the Qaryah (district), Religious Department, appointed committees to administer 
wakaf, supervision on the collection of wakaf am (general) fund, power to inform the course of 
administration of wakaf and mosques in Perak, appointment of wakaf manager. conditions and eligibility of 
managers, duties of managers, wages and salaries of managers and officers in charge, offences and 
punishment of the managers in case of default and misappropriation of wakaf money and property. 
In Penang, there is no available record on the administration of wakafprior to the colonial 
rulee2' However, during the colonial administration, some wakqf properties were 
administered under the 'Hindu and Muslim Endowment Board' since the early 1900s 
governed and controlled by Ordinance No. XVllI of 1906.~' The Board had special and 
specific rules relating to procedures of taking over of all wakafproperties in Penang and 
Province ~ e l l e s l e ~ . ~ ~  The wakafproperties were governed and determined by the Board 
vide 'Order-in-Council' and were later gazetted in the state government gazette, and 
finally, the gazetted order would be submitted to the council for due e&cution and 
administrative purposes.31 However, there were also unregistered wakafs, which resulted 
that they were not under the control and supervision of the Board. These wakafs were 
made voluntarily by the settlor with the intention to get reward from god and privately 
controlled and managed for the benefit of the intended recipients.32 After independence, 
on the enforcement of the Penang's Administration of Islamic Affairs Enactment 1 959,33 
a body known as 'Religious Council of Penang and Province Wellesley' ('Religious 
Council') was established in 1959. Pursuant to section 89(2) of the Enactment, the 
Religious Council was conferred power and authority to act as 'the sole trustee' for the 
administration and due execution of all wakaf properties for the benefit of the muslim 
In Selangor, according to certain studies, it was found that, prior to the promulgation of 
the Administration of Islamic Affairs Enactment of 1952 which spelt out the power and 
jurisdiction of the Religious Council to supervise and manage wakafs, there was no rules 
and regulations relating to the same. Instead, wakaf~ were effected by the settlors/donors 
privately, provided that these shall be in accordance with lslamic law, and on this, he 
was required to effect a trust deed and registered it in the land offices. Normally, Kadhis, 
Imams and influential people would be appointed and become the administrators of the 
w a k ~ z f i . ~ ~  
- - 
28 Ghazali bin Eusoff, Pentadbiran Wakqf Pengalaman Plrlau Pinang, (translated: Administration of Wakaf 
- Penang's Experience) Persidangan Penyelarasan Undang-Undang SyaraWsivil Kali Ke-V111, 3-5 
November, 1995, Organised by Bahagian Hal Ehwal Islam, Jabatan Perdana Menteri and Kerajaan Negeri 
Pulau Pinang, p. 2. 
29 Ibid, p. 3. 
" Ibid. 
" Ibid. 
32 Halimah Ibrahim. Suatu Kajian Mengenui Wakaf di Buwah Majlis Ugamu Islam Puluzi Pinnng di 
Seberang Perai ('A Study on U'akuf Under the Religious Council of Penang in Province Wellesley 7 ,  Satu 
Kertas Projek Bagi Memenuhi Sebahagian Dari Kehendak-Kehendak Peraturan Untuk Mendapat Ijazah 
Sarjana Muda Undang-Undang, Universiti Malaya, December 1981 pp. 46.47. 
33 This Enactment was later repealed and replaced by the Penang Administration of the Religion of Tslam 
Affairs Enactment 1993. 
34 Ghazali bin Eusoff, Pentatibiran Waqaf Pengalaman Pz~lazi Pinang,(translated: Administration of Wakaf 
- Penang's Experience), Persidangan Penyelarasan Undang-Undang SyaraWSivil Kali Ke-VIII, 3-5 
November, 1995, Organised by Bahagian Hal Ehwal Islam, Jabatan Perdana Menteri and Kerajaan Negeri 
Pulau Pinang, p. 4. 
35 Hamidah Marsono, Pentadbiran Wakuf dun Baitul Mu1 di Negeri Selangor ('The Administration oj  
Wakuf and Baitul Ma1 in Selangory- Satu Kertas Projek Bagi Memenuhi Sebahagian Dari Kehendak- 
Kehendak Peraturan Untuk Mendapat Ijazah Sarjana Muda Undang-Undang, Fakulti Undang-Undang, 
Universiti Malaya, 1980/81, pp. 5,6. 
In Trengganu, likewise, it is hard to set out when exactly wakaf were initially practised. 
However, it evolved gradually with the coming of Islam in Trengganu since the 1 3 ' ~  
century. Plenty of the wakaf properties were used as places and schools for Islamic 
studies.j6 ~ e f o r e  1920s. wakaf properties were scattered without being properly managed 
and controlled by a specific body, all over the state. In 1920s onward the religious 
department of Trengganu was established and was entrusted to keep, control and manage 
wukaf properties. Since then, laws on wakaf were gradually enacted with the intention to 
ensure due governance and management of wakaf properties. Finally, in 1955 an 
enactment known as the 'Enactment of the Adminislration of Islamic Affairs' was passed 
by the State Legislative Assembly, which gave powcr to the Religious Council to manage 
and controlled all wakaf in Trengganu pursuant to its section 59." 
Meanwhile, in Perak before the promulgation of the Administration of Islamic Affairs 
Enactment of 1965, wakaf was administered under and pursuant to the Control of Wakaf 
Enactment of 195 1. Under this enactment, wakuf were administered and controlled either 
by the Kadhis, Penghulus, religious teachers, dignitaries people or the by settlorsdonors 
personally. The Religious Council had no say on wakaf unless they specifically applied to 
become the admini~trator.~' 
Finally in Johore, the first legislation which governed and controlled wakaf was the 
Wakaf Enactment No. 1 1  of 191 1. Pursuant to this enactment w a h f  properties were 
under the controlled and supervision of the religious council. Before this, the properties 
were specifically administered by administrators appointed by the settlors/donors. The 
Enactment No. 1 1 had undergone several amendments in improvising and supplanting the 
prevailing provisions with better rules and regulations. These enactments were Wakaf 
Enactment No. 5 of 1935 and Wakaf Enactment No. 1 1 of 1973 and eventually the series 
of enactments on wakaf were finalised with the culmination of a new and comprehensive 
legislation - the Islamic Affairs Enactment, No. 14 of 1978 codifying all the previous 
prevailing rules as well as current rules expedient to ensure due administration of 
~ a k a f . ~ ~  
- 
36 Jaafar Jusoh, Undang-Undang W a w  dun Pentadbirannya di Trengganu ('Wakuf L o u  and its 
Administration in Trengganu I ) ,  Satu Kertas Projek Bagi Memenuhi Sebahagian Dari Kehendak-Kehendak 
Peraturan llntuk Mendapat Ijazah Sarjana Muda Undang-Undang, Fakulti Undang-Undang, Universiti 
Malaya, 1982. p. 8. 
37 Ibid, p. 10. 
38 Kamarul Ariffin Othman, Pentadbiran Baitul A4ul& M'ukaf di Perak ('The Administration of Baitul A4al 
& Mhkufin Perak'), Satu Kertas Projek Bagi Memenuhi Sebahagian Dari Kehendak-Kehendak Peraturan 
Untuk Mendapat Ijazah Sarjana Muda Undang-Undang, Fakulti Undang-Undang, Universiti Malaya, 
1978/79, p. 17. 
39 Abdul Kohar Kamari, Undang-Undang Wakaf dun Pentadbirannya di Johore (Waknf Law and Its 
Administration in Johor), Satu Kertas Kerja Bagi Memenuhi Sebahagian Dari Kehendak-Kehendak 
Peraturan Untuk Mendapat Ijazah Sarjana Muda Undang-Undang, Fakulti Undang-Undang, Universiti 
Malaya, 1979, p. 9. 
Decided Cases on Wakaf Before Independence 
Tt must again be pointed out that prior to independence, the states of Malaysia can be 
classified into four (4) viz the Federated Malay States, the Unfederated Malay States, The 
States of Straits Settlement (vis-a-vis Penang, Singapore and Malacca) and the Borneo 
States. The principle adopted, based on the reports from the Straits Settlement Courts, in 
dealing with wills and trusts was the rule against perpetuity. For example amongst thc 
earliest reported case on ~vakaA decided in 1887 adjudicated by the civil court in Johore 
was Ashabee & Ors v. Mahomed Hashim & h nor.^' In this case, the court did not 
recognise wakuf khas (speciallprivate wakafi as understood and provided under Islamic 
Law. WakuJ in Ashabee, was regarded as a type of trusts in that all wakufi were 
considered as charitable trusts according to the English common law, which denied rules 
of perpetuity, whereas, in Islamic law, this is allowed (rules of perpetuity). Under English 
law, the duration and the beneficiaries for the ~luku f  must be certain and fixed, not too 
remote or illusor . This principle had been applied in Re The Estate of Haii Abdul Latif 1 bin Haii Tamby, In The Matter of The Trusts of the Will of Hadiee Haroun bin Tamby 
Kechik ( ~ e c e a s e d ) , ~ '  Sheikh Salman bin Abdul Shaik bin Mohamed ~ h a m e e , ~ ~  Re the 
Settlement of Sheik Salleh bin Obeid ~ b d a , ~ ~  and in Re Ena Mohamed Tamby 
~ e c e a s e d . ~ ~  
English Law provides that a purpose is not charitable unless it is made for the benefit of  
the public, with a minor exception in the case of relief of poverty, where it has been held 
that a gift for the relief of poverty amongst the donor's relatives is chari tab~e'~ This 
principle provides that where a trustee has a discretion as to the distribution of the 
- - 
property and some of the possible objects are non-charitable, the rules of private trusts 
must be complied with. According to this rule the ob-jects of the trust must be so closely 
defined in that it is possible to tell-whether any would be a breach of trust or not. - .  
This is to ensure its certainty and the trust remains fully preserved nor its benefits rightly 
flow into the hands of the rightful beneficiaries and not to be breached. Further the trust - 
must also observe the rule against perpetuities.47 Thus, a gift of  property for 'charitable or 
benevolent objects 'have been held to be void on the basis that (a) not all of the 
benevolent objects are charitable; and, (b) it is impossible to tell whether all of the objects 
are benevolent or not." This principle had been applied in Re Hadjee Maroun bin Tamby 
Kechil 49 Re Syed Sheik ~ l k a f f , ~ ' ,  Re Sved Abdul Rahman bin Sheikh Abdul Rahman -> 
- -- - 
40(1887)4Ky 213. 
4 '  (1 932) 1 MLJ 46. 
42 (1  949) MLJ 143. 
43 (1935) MLJ 200. It was held that a trust in a settlement providing for distribution of  the corpus after the 
expiration of the period of  twenty-one years was invalid as it infringed the rule against perpetuities. 
44 ( 1  954) MLJ 8. 
45 (1 937) MLJ 49. 
46 Ahmad bin Mohamed Ibrahim, The Legal Status of The Muslims In Singapore. Malayan Law Journal 
Sdn. Bhd., Singapore, 1965, p. 38. 
47 Ibid. 
48 Ibid. 
49 ( I  949) MLJ 143. 
(1923) 2 Malayan Cases 38. 
.41kaff,j1 Fatimah v ~oaan," ,  Re Hadjee Ismail bin ~ a s s i m , ~ ~  Re Shaik Salleh bin Obeid 
~bdat, '%e Alsagoff s Trusts," ReSha ik  Salman bin Abdul Shaikh bin Mohammed 
~ h a m e e , ' ~  ~ s h a b e e  v. Mohammed   as him," Mustan Bee v. Shina   am by," Re Hadiee 
Ismail bin ~ a s s i m , ' ~  Re Hadjee Daeing Tahira binte Daeing ~edlellah,~?heik Lebby v. 
~ a t i m a h , ~ '  Aisha v. ~ d m a n s h a h , ~ ~  Haii Salleh v. Haii ~ b d u l l a h , ~ ~  and the Shrine of 
Habib ~oh.~"hese cases were decided by the civil courts applying English Law. 
However, in Koh Cheng Seah Administrator of the Estate of Tan Hiok Nee Decd v. Sved 
~ a s s a n & ~ j  even though the case was tried before the civil court, yet it was held 
that the English common law rule against perpetuities was not part of the law of the State 
of Johore, and accordingly the wakaj was valid. 'This was because at that time, the law 
governing wukafwas Islamic law, and Islamic law recognised private wakaj(wakqf khas), 
and the rule against perpetuities as understood by the English law was not applicable. 
However, it is dismal to note that there were no reported cases that the Kadhi's Courts - 
the then Islamic Law court had ever heard and decided cases involving wukaJ According 
to one study, the dearth of reports on wakaf was because most of the cases involving 
disputes on wakaf were eventually settled out of court upon advices given by the Islamic 
experts.66 Therefore, we could not see the trend of developments on wakaf adjudicated by 
the Kadhi's Courts, which would, as a matter of course. had applied the Islamic Law. 
2. Legal History of Wakaf After Independence 
The Federation of Malaya gained independence in 1957. Initially this Federation 
consisted of the Federated Malay States, the Unfederated Malay States, the States of 
Straits Settlement - Penang, Melaka and Singapore. Later in 1963, Sabah and Sarawak 
joined the Federation of Malaya. Howcver, in 1965, Singapore left Malaysia and formed 
its own system of government. Malaysia's supreme law is the Federal Constitution. 
j' (1 953) MLJ 68. 
j2 (1871) MLJ 8. 
j3 (191 1) 12 SSLR. 74. 
*"1954) MLJ 8. 
5 5  (1 956) MLJ 244. 
j6 (1 953) MI,J 200. 
" (1887) 4 Kyshe 255. 
(I 882) 1 Kyshe 580. 
j q  (191 1) 12 SSLR 74. 
60 (1 948) MLJ 62. 
" (1928) SSLR 37 
62 1 Kyshe 255 
63  (1 935) MLJ 26 
" (1 957 MLJ 139. 
65 (1 930) 1 MC 180. 
66 Halimah Ibrahini, Suatu Kajiun Merlgenai Wakrrf di Bmvah Majlis Ugama Islam Pi~lau Pinang di 
Sehemng Perai ('A Study on Wakuf Under the Religious Council of Penarlg in Province Wellesley'), Satu 
Kertas Projek Bagi Memenuhi Sebahagian Dari Kehendak-Kehendak Peraturan Untuk Mendapat 1.jazah 
Sarjana Muda Undang-Undang, Universiti Malaya, December 1981, p. 63 
Amongst other matters enunciated in the Constitution is the jurisdiction of the civil law 
courts (non-islamic courts) and syariah courts (Islamic Law Courts). 
Jurisdiction of the High Court (Civil Court) on Wukuf 
The jurisdiction of the High Court (civil court) is stated in the Federal Constitution ('FC') 
and the Court of Judicature Act 1964 ('CJA'). The establishment of the High Court is 
provided through Article 121 67 of the FC. From this modest provision, the power and 
jurisdiction of the High Court as well other civil courts (Session and Magistrate courts6') 
are further clarified by the CJA pursuant to its sections 22,69 23,70 and 24,71 which set out 
in broad terms the criminal and civil jurisdiction of the High Court. Section 25(1) of the 
CJA provides that the High Court: 
'...shall in the exercise o f  its jurisdiction have all powers which were 
vested in it immediately prior to Malaysia Day and such other powers us 
may be vested in it by uny written law in,force within its localjurisdiction' 
As regards the law applicable to the civil courts, Civil Law Act 1956 provides that 
pursuant to its section 3(l)(a), in West Malaysia, the law that shall be applied are the 
written laws in force in Malaysia except where there is none, then the common law of 
England and the rules of cquity as administered in England as at 7 April 1956. On the 
other hand, section 3 (1) (a) and (b) provide that in the case of Sabah and Sarawak, apart 
from common law and rules of equity, the civil courts shall apply, provided that there is 
no written law, the statutes of general application as administered or in force in England. 
. 1 he application of these sources of law is that, only those practised and applied in 
England as at 1st December 1951 for Sabah, and as at 12th December 1949 for Sarawak. 
However, the application of these sources of law is subject to the proviso 'so far only as 
the circumstances of the States of Malaysia and their respective inhabitants permit and 
subject to such qualifications as local circumstances render necessary'. 
There is no provision in the FC or in the CJA conferring the civil courts with the 
jurisdiction to adjudicate wakuJ: However, in the Malay states, wakaf was regarded as a 
type of trust. This was the finding of Shariff J. in Ashabee & Ors v. Mahomed Hashim & 
67 Article 121 of the Constitution reads: There shall be two High Courts of co-ordinate jurisdiction and 
status, namely - (a) one in the States of Malaya, which shall be known as the High Court in Malaya and 
shall have its principal registry in Kuala Lumpur; and, (b) one in the Borneo States, which shall be known 
as the High Court in Borneo and shall have its principal registry at such place in the Borneo States as the 
Yang di-Pertuan Agung may determine; 
and such inferior courts as may be provided by federal law; and the High Courts and inferior courts shall 
have such jurisdiction and powers as may be conferred by or under federal law. 
68 See Foo Say Koh & Ors v Chua Sene, Sen2 & Ors (1986) 1 MLJ 501, that courts of competent 
jurisdiction are the High Court and the subordinate court - Magistrate and Session Courts. See also section 
3 of the CJA. 
69 Section 22 of the CJA provides the criminal jurisdiction of the High Court. 
70 Section 23 of the CJA provides the general civil jurisdiction. 
7 1 Section 24 of the CJA provides the specific civil jurisdiction. 
&72 decided in 1887. Since then, this has been the finding throughout the next 100 
years.73 Moreover, as wakaf is regarded as a trust, it must then be subject to the Trustee 
Act of 1949. However, section 2 of the Act only specifies and recognises the High Court 
of Malaya and Borneo as having the competency to try and decide on trust. Thus, the 
jurisdiction of the Islamic Law court is excluded. Therefore, based on the provision of the 
Act, Ahmad Ibrahim was of the view that wakaf falls within the jurisdiction of the civil 
courts rather than the syariah courts.74 Be that as it may, section 4(2)(e) of the National 
Land Code 1965 (NLC) provides that wakaf shall not be subject to the provisions of the 
NLC. Based on this provision, NLC would not be applicable to wakaf: Instead, the law 
applicable to wakaf according to NLC is the law 'for the time being in force'. It is 
submitted that this law has to be the Islamic law.75 
Though, the provisions in the FC and the CJA did not specifically confer jurisdiction to 
the civil courts for the adjudication of wakaf; yet the decision in Ashabee, and reads 
together with section 2 of the Trustees Act 1949, it would be difficult to refute that wakaf 
somehow falls within the jurisdiction of the civil courts viz the High Court of Malaya and 
the High Court of Borneo. However, the law applicable to ~vakaf  involving land in the 
civil courts is Islamic law and not the provisions of the N L C . ~ ~  It must be pointed out that 
section 23(l)(d) of the CJA and section 5 of the NLC only recognise the High as 
having the competence to adjudicate land, it is, therefore, quite legitimate to say that 
72 (1887) 4 Ky 213. 
73 See in Haii Embong bin Lain-Lain v Tengku M a i m ~ h  (1980) MLJ 286, Re Dato Bentara Lzrar (1982) 
MLJ 264, Mailis Agama Islam Pulau Pinang v Isa Abdul Rahman & Anor (1992) 2 MLJ 244, G 
Rethinasamv v Mailis Uguma Islam, Pulazr Pinang & Anor (1 993) 2 MLJ 166, S '  bin Shaik 
Natar & Ors (sued as trustees of'the estate o f  Sheik Eusoff bin Sheik Latiff: deceased) v Mailis Agama 
Islam Pzrlau Pinana dun Seberang Perai (1997) 3 MLJ 281 and in Barkath Ali bin Abu Backer v Anwar 
Kabir bin Abzl Backer & Ors (1997) 4 MLJ 389. 
74 Ahmad Ibrahim, The Fzrture of The Shariah and The Shariah Courts in Malaysia, Journal of Malaysian 
and Comparative Law, Volume 20, 1993, Faculty of  Law, University of  Malaya, p. 52. However, there are 
cases which decided that wakal falls within the jurisdiction of the civil courts not on this ground but on 
others. For examples in Shaik Zolkaffily bin Shaik Natar & Ors (sued as trustees o f  the estate of Sheik 
Busoff bin Sheik Latiff Deceased) (1997) 3 MLJ 281, G Rethinasamv (1993) 2 MLJ 166 and Isa Abdul 
Rahman (1992) 2 MLJ 244. 
75 However, it is surprised to note that in the preliminary trial, in Commissioner of Religious Affairs & Ors 
v Tennku Mariam (1970) 2 MLJ, 222 it has been submitted that the law 'for the time being in force' was 
Terengganu Administration of Islamic Law Enactment 1955 yet it was held not applicable. Instead, the 
court referred to Privy Council's decisions on cases from India. However, in the Federal Court, this was 
overruled but based on different reason i.e, the parties had subjected themselves to abide by the fatwa 
(decree) of the local Mufti. 
76 However, one can argue that NLC applies to wakaf, as all wakaf lands are registered in the Land Office 
following the Torrens System and virtually governed by the provisions in the NLC: Registration of wakaf 
land and the indefeasibility of title of the owner. However, if one were to look into the provisions relating 
to Torrens System, we could say that almost all the provisions are complying to the spirit of Islamic Law 
except on some issues for example on the concept of 'lhya Al-Mawat' - an Islamic law concept, which is 
quite different from the Torrens system, in that in the Torrens System, registration is everything. Once 
one's ownership is registered in the land grant, one's title on the land is indefeasible regardless that the land 
has been utilised or not, except where there is event that rendered it defeasible pursuant to section 340 
NLC. Whereas, according to Islamic Law (the concept of Ihya' Al-Mawat), if the owner of the land has not 
utilised or worked on the land for some duration of time, the land could be forfeited by the state. 
77 Similar provision is found in Sabah and Sarawak that only confers upon the High Court of Borneo based 
on the corresponding statutes on land available in there. 
wakufland is within the High Court's purview despite that wakafshall not be subject to 
the NLC. 
Jurisdiction of the Islamic Law Courts (Syariah Court) on Wakaf 
In Islam, the establishment and the administration of  courts and judicial process are 
inherently governed by the injunctions of Al-Quran and ~ s s u n a h . ~ '  Through these two 
sources, the jurisdictions of the Syariah are ascertained and authenticated." This 
includes hudud qisas (retribution)," di~zh,~',  ta'zir (di~cretion),'~ j a r i~nah , '~  
and offences involving family, transactions, and crimes and further it concerns with rights 
of God, human rights or mixture of rights of God and human rightsa6 and also of course 
includes wukaf: Prophet Muhammad (Peace Be Upon Him (PBUH)), during his 
Prophethood had acted as a judge and settled disputes based on the revelations from God. 
There were many occasions where the Muslims public had called on him to arbitrate, 
mediate or adjudicate matters concerning their affairs, and hc had to give orders, 
injunctions and or declaratory judgments etc. Upon his demise, this practice was resumed 
but the judicial functions were carried out mostly not by the administrators but by 
appointed judges. Their decisions must bc based on the Quranic revelation and as 
amplified and supplemented by the Prophet (PBUH). According to Al-Imam Al-Mawardi 
there are ten (10) matters which are covered by and within the jurisdiction of the courts, 
inter u l i ~  to settle disputes, to prevent tyranny, to return right to the owners, to act on 
behalf of and to manage the properties of the orphans, children, mentally retarded man 
and people who are unable to administer his properties, supervising and maintaining 
wakaf properties e t ~ . ' ~  
" There are various Quranic verses and traditions of the prophet (PBUH) which enjoin people to do justice 
and adjudicate disputes. The law applied, must be based on these two sources. See Wahbah Azzuhaili, Al- 
Fiqhul Islami Wa Adilla Tlihu, Volume 6, Egypt, p. 480. 
79 Originally there is no such label that such a court is islamic or not in nature. In the early Islam at the time 
of Prophet Muhammad (PBLN), he was the sole judge, and the rule of law is Al-Quran and Assunnah. 
Similar to the Malay state prior to the coming of the British, the courts were governed by Islamic Law and 
no such label was ever made. Only, after the coming of  the British i n  Malaysia, that the courts were divided 
into two viz civil and islamic. 
See Dr. Mahmud Saedon bin Awang Othman, Bidangkuasa Mahkamah Islamic(translated: The 
Jurisdiction of Islamic Law Courts), JH(14I0) Jilid vii bhg I, p.3. 
Punishments stipulated in the Al-Quran: See Muhammad Rawwas Qal'arji & Hamid Sadiq Qanbi, 
Mu yam Lughatul Fuqaha ', Arcrbi - Inggelizi Ma 'a Kasshaf lnggelizi - Arabi Bil Mustalrrhat Al- Waridah 
F i  Al-mu yam, Darul Nafaiz, 1985, Beirut, p. 176. 
82 Punishment by retaliation: see ibid, p. 364. 
83 Blood money, to be paid as compensation to the family of the murdered: see ibid, p. 212. 
84 Discretionary punishment: see ibid, p. 136. 
85 Criminal acts: see Muhammad Idris Abdul Rauf AI-Marbawi, Kamlrs Al-Marbawi, Vol. 1, Pustaka 
Nasional, Singapore. 'All criminal acts punishable by laws': see Dr. Tbrahim Anis, Dr. Abdul Halim 
Muntasir? A'tiyah Al-Sawwa Lami & Muhammad Khalafullah Ahmad, Al-Mu yam Al- Wasit, Vol. 1, 1972, 
Cairo, p. 1 18. 
86 Mahmud Saedon A. Othman, Bidang Kuasa h!ahkamah Islarnic(translated: The Jurisdiction of  Islamic 
Law Courts), JH(1410), Jld VII Bhg 1, Syaaban 1410, p. 2 & 3. 
87 Al-Mawardi Abu Hassan, Al-Ahkam Al-Sultaniah, Mesir, 1978, pp 78-79, quoted from Mahmud Saedon 
A. Othman, Bidang Kuasa hfahkamah Islamic (translated: The Jurisdiction of Islamic Law Courtsj. 
JH(14IO), Jld V11 Bhg I ,  Syaaban 1410, pp. 3 & 4. 
In Malaysia, the establishment and jurisdiction of the syariah court is the concern of the 
respective states. The res ective states are responsible to make laws relating to matters k' fall within List 11 of the 9' Schedule to the FC. Article 74 (2) of the FC, which reads: 
'Without prejudice to any power to make laws conferred on it by any other 
Article the legislature o f  a State may make laws with respect to any of the 
matters enumerated in the State List (that is to say, the Second List set out 
in the Ninth Schedule) or the Concurrent List' 
However, Article 74(3) qualifies the operation of section 74(2) in that the power to make 
laws is subject to conditions or restriction imposed by the FC. 
Article 77 of the FC states that the legislature of a state shall have power to make laws 
with respect to any matter not enumerated in any of the List set out in the Ninth Schedule, 
provided that it is not being a matter of which Parliament has power to pass laws. 
The State list, that is List I1 ( I )  of the Ninth Schedule to the FC, as regards to wakaL 
reads as follows: 
Except with respect to the Federal Territories o f  Kuala Lumpur and 
Labztan, Islamic law and personal ... wakaf, . .the determination of matters 
of Islamic Law ... ' 
Thus, based on this list, wakaf falls under states' matters. The jurisdiction and power of 
the respective states' Islamic Law courts are founded in their respective states' 
Enactments governing the administration of Islamic affairs. In Penang, for example, the 
jurisdiction for the Islamic Law High Court to hear and determine wakaf is founded on 
section 48(2)(b)(vii)" of the Penang Administration of Islamic Affairs Enactment of 
1993, and in the case of Kedah, it is pursuant to section 9 (2)(b)(vii) of the Syariah Court 
Enactment of 1 993.89 
Amendment to the Federal Constitution 
Pursuant to clause 121 ( 1 ~ ) ~ '  of the FC, the civil court shall have no jurisdiction to try 
and decide matters within the jurisdiction of the Islamic law court. This new amendment 
was made with effect from loth day of June 1988. However, to what extent does this 
clause actually apply? The reason for having such an amendment is to allow the lslamic 
law court to carry out its functions within the jurisdiction conferred by law to it without 
88 'A Islamic Court shall: (b) in its civil jurisdiction, hear and determine all actions and proceedings in 
which all the parties are Muslims and which relate to-. . .(vii) wakaf.. .' 
89 'A Islamic High Court shall ...( b) in its civil jurisdiction, hear and determine all actions and proceedings 
in which all the parties are Muslims and which relate to-.. .(vii) wakaf.. .' 
90 Article 121(1A) of  the Constitution provides that: ' The courts referred to in clause (1) shall have no 
jurisdiction in respect of any matter within the jurisdiction of the Islamic Law court'. This clause was 
inserted by the Constitution (Amendment) Act 1988 (Act A704) section 8, with effect from 10 June 1988. 
any interference from the civil courts as evident in quite numbers of cases such as 
Mvriarn9' Commissioners for Religious Affairs Trengganu & Ors v Tengku 
~ a r i a m , ~ ~  Ainan bin Mahmud v Sved Abu ~ a k a r , , ~ ~  Nafsiah v Abdul ~ a i i d , ' ~  ~ o b e r t s  v
Ummi ~ a l t h o r n , ' ~  Boto' binti Taha v Jaafar bin ~ u h a m m a d , ' ~  Re Syed Shaik ~ l k a f f ' ~  
and in Re Alsagoff s   rust." Let us further see the chronology of cases decided in order 
to observe and comment on the facts and lines of reasoning adopted. The cases on wakax 
can be classified into two (2) epochs: 
1. Cases after the enforcement of Federal Constitution (FC) but before the 
constitutional amendment on article 12 1 ; and, 
2. Cases after the constitutional amendment on article 12 1 viz article 121 (1 A) 
1. Cases After The Enforcement of Federal Constitution but Before Constitutional 
Amendment on Article 121 
9 1 (1971) IMLJ 265. The issue on this case was whether the widow who had married to another man could 
be given custody of her child from her previous marriage. The court set the decision of  the Kathi aside on 
the ground of section 45(6) of  the Selangor Administration of  Muslim Law Act 1952 and the jurisdiction 
granted to the High Court pursuant to the Guardianship of Infants Act 1961. 
92 (1969) 1 MLJ 110, where there was issue of wakaf. In the preliminary of the trial, the parties had 
consulted the Mufti for a fatwa and decision on whether wakaf made by Tengku Chik for the benefit of  his 
family(specia1 wakaf) was legal or not. The Mufti had approved such wakaf. However, the learned judge in 
that case rehsed to accept such fatwa but follow decision of  the Privy Council in Abdul Fata Mohamed 
lshak v Rasumaya Dhur Chowdhury (1 894)L.R. 221A 76 and Fatimah binti Mohamad v Salim bahshuwen 
(1 952) A.C. I .  
93 (1939) MLJ 209. Where it involved a child which had been birthed four months after marriage. The court 
held that according to section 112 of the Evidence Enactment, such a child is a legitimate child for the 
couple, even though it is illegitimate according to Islamic Law. 
" ((1969) 2 MLJ 174. Where the plaintiff in this case claimed damages against the defendant for having 
breached the contract to marry and further alleged that damages must be added as she had been persuaded 
to have sexual intercourse with the defendant. Consequently, she gave birth. The learned judge in this case 
held that the High Court has power and jurisdiction to hear and determine the case. This was clearly 
disregarded section 119 of  the Islamic Law Administration Enactment of  Melaka 1959 which provided 
special statutory provisions for betrothal among Muslims. 
95 (1966) 1 MLJ 163. This case involved issue of Harta SepencarianCjointIy acquired property). which 
clearly within the jurisdiction of the islamic court. 
96 (1985) 2 MLJ 98. This case involved issue of Harta Sepencarian. 
97 (1923) 2 MC 38. This case involved issue of wakaf. In this case it was held that provision for estate 
assumed by a sound Muslim man as good and valid according to Islamic law does not necessarily be 
accepted as charitable in the eye of the English Law. Similarly, the usages of 'wakaf or 'amal a1 kl~aira' 
(good deeds) does not necessarily show the general charitable intention. Thus provisions made to spend the 
balance of estates for amal al khaira (good deeds) in Tahrim, Mekah and Madinah according to the 
discretion of the donor (wasi) was held not valid. 
98 (1956) MLJ 244. Where it was held that monetary provision as gift to the poor people reciting AI-Quran 
on the graves of the deceased was not valid. This is because the court are bound to follow section 101 of 
the Evidence Act 1950 which provides that will and trust deeds shall be interpreted in accordance with the 
English law. 
The cases are illustrated based on the table below. This table will show the applicable law 
and the court having the jurisdiction to deal on wakaJ: 




Trengganu v. Tengku 
Mariam(l970) 1 MLJ 
No. 
Haji Yahya bin Yusof 




Land as wakaJ' 
made in favour 




Grounds Cases Issues Involved 
Haji Embong bin 
Tbrahim & Ors v 
Tengku Maimunah 
(1980) lMLJ 286. 
The fatwa of the mufti 
(edicts and decree by 
the Islamic jurist) 
which validates 
special wakaf did not 
bind the High Court in 
solving issue 





English law based on 
the decision of the Privy 
Council on cases from 
India pertaining to wakaf 
- special wakaf made in 
favour of the family of 
the donor was invalid, 
even though recognized 
by Islamic law 
Part of the 
wakaf land 





Islamic law The donor of the 
special wakaf later 
wanted to revoke and 
apply to the High 
Court for a declaration 
that such wakaf was 
void in order that the 
donor could then 
transfer the land 
lslamic law 
(wakaf) in favour to 
favour of the according to the case 
deceased of Tengku Mariam 
family and based on the Indian 
descendants cases decided by the 
Privy Councils such 
wakaf was void 
The w a h f  was made 
contrary to English law and 
the principle adopted by 
Indian cases in the dealing 
with the same issue on 
special w a w  in that the 
wakaf was a perpetual 
family settlement and the 
ultimate gift to charity was 
illusory and too remote 
The fetwa (religious 
edictldecree) of the Mufti 
and whose fetwa was 
recognized by the 
Trengganu Administration 
of Islarnic Law Enactment 
No. 4 1955 and such wakaf 
was also recognized by the 
I Trengganu Islamic Wakqf' 
Validating Enactment No. 
I 10 1972 
Wakaf was regarded as one 
of the ways to dispose land. 
The law- relating to the 
disposal of land was and is 
excluded from applying the 
English law pursuant to the 
provisions in the Federated 
Ivlalay States Civil Law 
Enactment No. 3 of 1937 
and the Civil Law Act 1956 
and pursuant to ss 3.4 and 5 
of the Johore Wakaf 
Prohibition Act. 191 1 
Continuation of Table 1 
I 
bin Tengku Chik & 
1 Council of Kelantan 




Land as special 
wakaf made in 
favour of the 
descendants of 
the donor 
Some of the heirs of 
the donor were not 
satisfied with the 
wakaf and wanted the 
wakaf to be revoked 
and be distributed 
according to their 




Islamic law Pursuant to the provision in 
the Civil Law Act 1956 and 
Kelantan Administration 
lslamic Affairs Enactment 
1 Matter of I 1 i ~ Subject 
Table 2: The Court's Having The Jurisdiction on Wukuf 
Issues Involved 
I i 
Any Islamic matters 4 ' enumerated pursuant to the 1 
lslamic Administration of 
lslamic Affairs Enactment in : 
Negri Sembilan, shall follow ; 
Islamic Law including wakaf I 
Fatwa(re1igious I 
I edictldecree) issued by the I 
Commissioner of  Malaya (civil 
Religious 
Trengganu v. Tengku 
Mariam 
Law Applicable 
wakqf property 1 religious council found that 1 
I the contended wakqf was not ( 
actually valid wakql under / 
1 Islamic Law 1 
There was no objection from the parties in the 
proceeding. This may be because the court might 
have followed the previous precedent based on 
presumption that the civil court should as well have 
the jurisdiction to hear the same, all the way back 
since the case ofAshbee in 1887. 
Grounds 
Grounds I Cases Which court having the jurisdiction 
I I Tengku Maimunah Federal Court of Malaysia (Civil Courts) 
Court of Malaya, 
of Appeal and the 
Federal Court of Malaysia 
Similar to  the above 
No. 
Tengku Abdul Kadir 
bin Tengku Chik & 
Council of Kelantan 
Sahul Hamid & Anor v. 
Negri Sembilan 
Religious Council & 
6 .  Haji Hassan v. Nik 1 b d u l ~ a h  & Ors 
of special wakcrf was made in 
Court) favour of certain descendants of the donor 
pronounced in the High Court, the parties are 
debarred from applying to the Islamic Law Court to 
1 revoke the said order. Otherwise, this would 
1 infringe the principle of res judicata. Further more 
1 
1 the jurisdiction to hear ~vakaf can vis-a-vis be 
carried out by both courts based on cases like 
Ashbee, Re Dato Bentara Luar, Tengku Enibong 
Iand Tengku Marinm cases above. -
Syariah High Court The Administration of Islamic Law Enactment 
(Islamic Law Courts) provides so. Secondly there was no objection by any 
of the parties in the proceeding questioning the 
1 jurisdiction of the Islamic Law courts over wakaf 
I 
Syariah Court (Islamic Law / No objection by any of the parties. Moreover, ~uakaf 
Court) 1 was indeed under the iurisdiction of the Islamic Law 1 court to decide. 
Cases After The Constitutional Amendment on Article 121 viz Article 121(1A) 
The cases are illustrated based on the table below. This table will show the applicable law 
and its grounds justifying the adoption of such law. 
Table 3: The Law Applicable, Issues Involved and Grounds 
Cases 1 Subject 
(1 996) 2 MLJ 244 
Issues Involved 
Whether the the civil 





to stop the plaintiff 
from demolishing the 
mosque built on a 
wukafland - 
~ a w  Applicable 
English law, in 
particular the exclusive 
power of the High Court 
(civil court) to issue 
injunction as provided in 
Part 111 of the Specific 
Relief Act 1950, where 
the Islamic Law court 
lacks. 
Grounds 
The actual prayer did not 
involved interpretation of 
lvakqf but for i n  order of 
injunction restraining the 
plaintiff from demolishing the 
mosque, wherein this order is 
amongst exclusive powers of 
the High Court. 
Continuation of Table 3 
G Rethinasamy v. 
Religious Council of 
Penang (1993) 2 MLJ 
166. 
[~ 
Shaik Natar & Ors v. 
Religious Council of 





of the land 
which had been 
sold to the 
plaintiff were 
subject to 
wctkaf - meant 




follows that the 
plaintiff could 
not occupy 
such portion of 




The plaintiff even 
though agreed with 
the initial arrangement 
of the sale of the said 
land that some 
portion of it be 
subjected to lvnkaf 
however, he later 
disagreed to the same 
and requested for a 
declaration that 
vacant possession of 
the whole land 
including the wakaf 
portion be given to 
him 
Grounds 
matter of , 1 
Whether the will made 
I 
by the deceased 
naming certain 
beneficiaries to hold 
the land for certain 
duration of time and 
after the death of all 
the beneficiaries the 
lands will be wakaf 
land for 21 years 
thereafter and upon 
the expiry of the said 
21 years , the wakaf 
land shall revert to 
further descendants. 
On this the 
descendants applied 
for a declaration that 
the land be reverted 
to them by way of 
vesting order 
English law in particular 
order for declaration, 
vesting order or other 
alternative relief. 
According to the civil 
court, these prayers 
exclusively spelt out in 
statute and conferred 
them to the civil courts 
for their determination 
and not to the lslamic 
Law courts 
The prayers were for vacant t------l
1 possession, damages, ( 
1 interests and costs which 1 
were English law in nature 
and did not involved the 
interpretation and issues on 
wakuf: There was no 
provision in the Penang 
Administration of Islamic 
Affairs Enactment 1959 
1 which conferred the Islamic ) 
I Law courts the power to hear I 
1 and determine these prayers. i 
The order for declaration, 
vesting order and other 
relief are exclusively under 
the power of the High Court 
(civil court) pursuant to 
Specific Relief Act, Court of 
Judicature Act and Rules of 
the High Court, applying 
English law and rules of 
equity 
Continuation of Table 3 
[Cases Subject Issues Involved 
matter of 1 Applicable 
Barkath Ali bin Abu 
Backer v .  Anwar Kabir 
bin Abu Backer & Ors 
(1997) 4 MLJ 389 
Tegas Sepakat Sdn. 
Bhd. v. Mohamed 
Faizal Tan(JH (1 4 1 5) 
Jld. Ix Bhg. 11) 
wakaf 










Whether a trust deed effected by 
the deceased donor, containing 
statement that all assets were 
'wakaf-ul-cnulad'(wakaf for 
children and descendants) could 
instantaneously or as well become 
wakaf in absolute sense (in that 
the assets would not be subjected 
to the principles of Islamic law of 
inheritance but distributed 
according to the intention of the 
donors or considered the assets as 
wakan OR subject to the Islamic .. . 
law of inheritance (which means 
the distribution of the assets are to 
be made according to the 
principles of Islamic law of 
inheritance and not according to 
the will of the donors). On this the 
plaintiff requested for a 
declaration that such a confusion 
be finally decided and settled by 
the court once and for all 
Whether there was a valid wakaf 
The courts having jurisdiction to hear wakaf and its grounds 





The application of the 
plaintiff was declaratory 
decree in nature, which 
only the High Court have 
the power to grant in 
pursuance to the Specific 
Relief Act 1960 and Order 
15 rue 16 of the Rules of the 
High Court 1980. 
- 
The Civil Supreme Court 
was functus officio when it 
had made a final findings 
that such land was a wakaf 
land. Therefore they would 
not be bound by the ruling 
of  the Syariah 
Committee(edictsidecrees 
by Islamic Jurists 
Committees) 
I No- 1 Cases 1 Which court having the 1 Grounds 1 1 1 penang 1 jurisdiction 1 1 
Religious High Court of Malaya, The Islamic law court has no power to hear the 1 
I I ~ o u n c l l  v Isa ~ b d u i  court  of Appeal and The ( application for perpetual injunction.   his power is one of Rahman & Anor I Federal Court (civil the special power of the High Court according to the I 1 court) 1 Specific Relief Act 1950. 
1 2. ( G Rethinasamy v. ( High Court of Malaya, I One of the parties was not a Muslim. As such Islamic Law 
I Religious Council of court  of Appeal and the 1 court did not have the power to deal with the issues arose 1 
Penang p s e d  in selmltatlontion 40 of the 1 
I 
1 3. ( Shaik Zolkaffily bin 
Malaysia (Civil Courts) 
Shaik Natar & Ors v. 
Religious Council of 
Penang Administration of Islamic Affairs Enactment 
1959. Secondly, The Islamic law court did not have the 
power to grant vacant possession, damages, interests and 
costs as prayed by the parties. Thirdly, the defence of 
Barkath Ali bin Abu 
Backer v. Anwar Kabir 
1 estoppel was not within the purview of the Islamic law 
High Court of Malaya, 
Court of Appeal and the 
Federal Court of 
Malaysia (Civil Courts) 
court to consider. 
There werc several cases before eg - G 
Chan Seng, Barkah Ali and Isa Abd. Rahman which 
decided that in issue involving wakuf, the High Court still 
have the jurisdiction to hear. The Islamic Law court was 
1 bin Abu Backer & Ors 1 ( High Court have such power. 
, 5. 1 Tegas Sepakat Sdn. i I The matter was brought 1 There was no objection raised to challenge the policy of i 
handicapped of having the power to grant order for 
declaration, vesting order or other alternative relief. 
Instead, these are well under the power of the High Court 1 to issue. 
1 I Bhd. v. Mohamed I to the Supreme 1 the court to have decided that the edicts/decrees by the I 
High Court of Malaya 
I I Faizal Tan I Court(civi1 court) to I Islamic experts could not over ride and over rule the I 
The application of the parties was declaratory in nature, 
determine whether the 
land in question which 
was preliminarily beer] 
held as a valid ~vakaf 
land by the order of the 
High Court which later 
revoked by the 
(Civil Court) , which the Islamic Law court lacks this power. Only the I 
order, which was functus officio, issued by the High 
Court. The court applied the principle that once the civil 
court havc dccided certain issues, the issues have been 
final and could not be revoked -3lnctus oficio 
i 
edictsidecrees issued by 
the Islamic Jurist 
Committee that thc wukuf 
land in question was 
actually was not a valid 
I I / wakaf for certain I 
1 1 ; requirements had not 1 1 I 
1 I / met, was a valid lvakaf ( 1 
Conclusion 
Islamic law had been well entrenched in  the Malay Archipelagos since the 13th century. 
Wakaf was believed to have been practised since the coming of Islam and the institution 
which resolved disputes matters pertaining to wakaf, normally was not the court, but by 
the teachings and religious edictsldecrees given by the Islamic experts. After the coming 
and intervention of the British in the middle of 1800 in particular after the enforcement of 
the Civil Law Ordinances and Enactments into the Malay states, the administration of 
justice was made on the advise of the British ResidentsiAdvisors, on which the advise 
given was binding on the rulers except pertaining to the Malay customs and Muslim 
religion. However, evidence indicated that their advise, by and large encroached upon the 
Muslim religion as well, for example on wakaf in Ashbee (1 887), where the English law 
on trust was applied by the civil courts even though the law of the land applicable to 
wakaf in Johore at that time was Islamic law. It was 100 years later that the law 
applicable reverted to Islamic law. However, the forum was officially still the civil courts 
not lslamic law courts, even though, provisions provided that wakaf shall be under the 
Islamic Law courts' jurisdiction. After independence, similar policy was adopted. 
However, by early 1990s, the insertion and amendment to the FC, theoretically, the 
Islamic law courts could make a comeback by fully stretching its muscle on their own 
jurisdiction without intervention by the civil courts, yet, it was otherwise, in that some 
matters for instance wakaA even though, is within the Islamic courts' purview, the civil 
courts continued to exercise jurisdiction on it. It is indeed true that some wakaf cases had 
been dealt with by the Islamic law courts, but the judgments of the civil courts seem to 
suggest that there are two forums capable of hearing matters on wakax thus negating the 
significance and importance of Article 12 1 ( 1 A) of the FC. In none of the above decided 
cases, except in Sahul Hamid & Anor v. Mailis Ugama Islam, Nexeri Sembilan & ors and 
Haii Hassan v Nik Abdullah & Ors, had the Islamic Law Court been held as the proper 
forum to decide wakaf: Such attempt is far from enough in view of the constitutional 
amendment made to article 121 of the FC: Article 121(1A), which gives exclusive 
jurisdiction and power to the Islamic Law courts to try and hear their own matters 
without interference from the civil courts. According to Ahmad Ibrahim, this is partly 
because there is no specific legislation on wakaf either passed by the state legislative 
council or by Parliament, which could define and bestow on the Islamic Law courts the 
jurisdiction to adjudicate ~ v a k a $ ~ ~  Thus, on this melancholic and handicapped status, the 
Islamic Law court has no power and jurisdiction to hear and determine issues on wakaj 
This is because, albeit wakaf falls within the jurisdiction of the Islamic Law court 
pursuant to the respective states' Administration of Islamic Affairs ~ n a c t m e n t s ' ~ ~  and 
List I1 of the 9th Schedule to the FC, yet based on the decided cases, wakaf is still 
regarded by the civil court as one type of trusts (amanah) which is subject to Trustee Act 
1949, Only the High Court of Malaya and the High Court of Borneo (civil courts) are 
conferred the 'permission' to adjudicate ~vakaf: This finding could have been easily and 
successfully challenged in view of the fact that wakaf falls within state matters and for 
which if there are wakaf laws enacted by the state legislative assembly (which they are 
empowered to do) empowering the Islamic Law courts with the jurisdiction, the Islamic 
Law court would have the exclusive jurisdiction to hear and determine matters relating to 
wakaJ; thereby, excluding the jurisdiction of the civil courts once and for all. Any attempt 
by the civil courts to assume jurisdiction would in that case be ultra vires the constitution. 
Moreover, the NLC clearly provides that its provisions shall not apply to wakaf: The 
Civil Law Act lends support to this view that the application of English law.. .. shall be 
applied only in so far as it does not come into conflict with the local customs and Islamic 
law, hence excluding outrightly English charitable trusts. .. It is suggested that the Islamic 
law court should be the exclusive forum to hear and deal with wakaj' provided that all 
parties are Muslims, so as to give effect to the Article 121(1A) for otherwise these 
provisions would be a nugatory and create a mockery to the provisions in the FC and the 
respective states' enactments on the administration of Islamic Law. 
Alternatively, looking at the insufficiency of the above provisions and the policy of the 
civil court which tends to undermine and marginalize the power and jurisdiction of the 
99 Professor Tan Sri Datuk Ahrnad bin Moharned Ibrahirn, Kedudukan Undang-Undang Islam di 
Malaysia(translated: The Position of Islamic Law in Malaysia), JH(1.118) H, Jilid xi bhg. 11, hlrn. 128. 
l o o  for instance, section 48 of the Penang Administration of Religion of Islam Affairs Enactment 1993, 
Islamic law court, it is opined and incumbent that a wakaf Judicial Administration and 
other specific laws, defining and conferring powers, jurisdictions and sufficient relief to 
the Islamic Law courts, so as to ensure due function and administration of the Islamic 
Law courts, be either passed by the respective states' legislative assembly or the 
Parliament. Otherwise it is perceived that, until and unless this statutory lacuna is 
addressed to, the civil courts cannot be blamed if they were to take the uncertainty of 
jurisdiction to their advantage which they had wittingly done so. 
